and can be found to be an "operator" if they are working on only a part of a
mine. Finally, the court held that the Secretary of Interior could issue
notices of violations and orders to construction companies and could assess
and collect penalties from them.  The court stated that it was up to the
Secretary in each case to decide whether the production operator or the con-
struction company, or both, were liable and which or both should be cited.

In Association of BjUymfo^                                             v. Cecil p. Andrus , 581

F.2d 853 (1973), also previously cited above, the D.C. Circuit made holdings
similar to those stated by the Fourth Circuit in the DCOA case, supra.

In Cowin and Company, Inc., 1 FMSHRC 20 (1979), the Commission affirmed
a judge's decision finding that an independent contractor should be cited for
a violation under the 1969 Act.  The former Board of Mine Operations Appeals
had reversed the judge on the basis of Order No. 2977 which had been issued
by the Secretary of Interior requiring that only the production operator
could be cited for violations by*the independent contractor.  In Kaiser Steel
Corp_. , 1 FMSHRC 343 (1979), the Commission majority held that the production
operator could be cited for a violation committed by an independent contractor
named Boyles Brothers.  In Consolidation Coal Co. , 1 FMSHRC 347 (1979), the
Commission majority also upheld the citing of a production operator for an
independent contractor's violations. The Commission made a similar holding
in Monterey Coal Co., 1 FMSHRC 1781 (1979).

In Old Ben Coal Co.,  1 FMSHRC 1.480 (1979), the Commission also upheld
the citing of a production operator fjor the independent contractor's violation,
but the Commission noted that the citation in that case had been written in
April 1973 shortly after the 1977 Act became effective.  Since the 1977 Act
specifically provided for independent contractors to be cited as "operators",
the Commission said that if, in future cases, it should find that the Secretary
of Labor was citing operators purely for administrative convenience, it would
not approve such procedures.

The most recent action taken by the Commission with respect to citing
independent contractors, as opposed to production operators, or both, was in
Pittsburgh & Midway Coal Mining Co. , 2 FMSHRC 2042 (1980), in which the Com-
mission remanded a case to an administrative law judge so that the Secretary
of Labor could apply the procedures for citing independent contractors for vio-
lations as those procedures were set forth in Volume 45 of the Federal Register
at pages 44,494 to 44,498. The Commission indicated in its decision that
the Secretary was free to proceed against either the independent contractor
or the production operator, or both.  The Commission has issued similar orders
in at least two other proceedings, remanding the cases for the purpose of
allowing the Secretary to apply the rules pertaining to citing independent
contractors for violations of the mandatory safety standards (C and K Coal Co. ,
2 FMSHRC 2047 (1980), and Phillips Uranium Corp., 2 FMSHRC 2050 (1930)).

My review of the cases involving the issue of whether the Secretary or
MSHA should cite the production operator or the independent contractor, or
both, for violations occurring at mine sites shows that MSHA was proceeding
under a series of legal decisions and that a considerable time elapsed before
a consistent policy finally was achieved,  In such circumstances, I find
that complexities existed in applying the Act which justified the fact that
the violation in this instance occurred on January 22, 1980, and was not
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